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MAY IT PLEASE THE HEARING PANEL 

INTRODUCTION  

1. These submissions and the evidence to be presented are in support of the 

Notice of Requirement (“NoR”) by the Minister of Education (“Minister”).  The 

NoR seeks, pursuant to section 168 of the Resource Management Act 1991 

(“RMA”), a designation for ‘educational purposes’ at 9 Tawa Avenue, Kaiwaka 

(“Site”) to enable the relocation of an existing Kura Kaupapa Māori, Te Kura 

Kaupapa Māori o Ngāringaomatariki (“Kura”) to the Site.  

2. As discussed in the Assessment of Environmental Effects (“AEE”), supporting 

reports and the evidence exchanged by the Minister, the purpose of the NoR is 

to enable the relocation of the Kura from Ōruawharo to the Site. This will allow 

the Kura to continue operations in a purpose-built facility better suited to its 

needs, allowing it to expand its roll, and reinforce and enhance its education 

outcomes achieved to date.  The designation will provide for the full 

continuum of Māori Medium education (i.e. the current year 1-8 cohort, 

secondary school age students and a Puna Reo).  

3. The section 42A report by the Council’s reporting planner (“Hearing Report”) 

discusses the content of the NoR, the statutory framework and the 

submissions lodged.  The Hearing Report recommends that the NoR be upheld 

and designation confirmed subject to amended conditions. The Minister and 

the Council are generally aligned on conditions, with the exception of 

conditions regarding the provision of: a design statement; an ecological 

management plan; and a Safe System Assessment. These matters are 

addressed below.  

4. The Minister asks that Council make a recommendation upholding the NoR 

subject to the schedule of conditions in Appendix 2 to Mr Ensor’s evidence.     

BACKGROUND 

5. The Site is approximately 1.5km east of the Kaiwaka Township. It is 

approximately 4.6 ha in area and located within the Rural Zone of the Kaipara 

District Plan (“KDP”).  It is an L–shaped block consisting of gently sloping 
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grassed paddocks with a large mature section of bush located in the southeast 

portion of the site that is subject to a QEII covenant, protecting that area from 

development in perpetuity.  The Site is surrounded by mixed rural and rural 

residential land uses, with rural residential primarily to the east and west of 

the site, and farming activities to the north.   

6. The Site fronts onto Tawa Avenue which is a two-lane, two-way, sealed, no exit 

road.  Access to the Kura will remain on Tawa Avenue.  Tawa Avenue is 

accessed from Settlement Road, a two-lane collector road.  Settlement Road 

intersects with State Highway 1 approximately 1.5 km to the west of the site. 

7. The designation will enable the relocation of the Kura to the site, and will 

support the development and improvement of Māori learning pathways to 

accommodate projected population growth and greater demand for Māori 

based education. Strengthening Māori medium pathways is a key focus area 

for the Ministry of Education (“MoE”), and at 24.6% of the population1, Māori 

are strongly represented within the Kaipara District. 

8. The Kura was opened in 2007 and is currently located in Ōruawharo (to the 

west of Wellsford). It currently provides education for years 1-8 and has 

approximately 50 students, and 5 staff plus teacher aid and support. It is the 

only Māori Medium Kura in the area.   

9. As outlined in the planning and corporate evidence for the Minister, there is a 

need to relocate the Kura because: 

(a) The Kura occupies temporary prefabricated buildings on a temporary 

site that has little room for growth or outdoor play.  Currently, 

students have to travel to Kaiwaka School to use the pool, gym, fields 

and hall.   

(b) The Kura has aspirations to provide the full continuum of Māori 

Medium education, but is limited in its ability to do so given the 

restrictions on expansion of the site.   

 

1 Based on 2018 Census data. 
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(c) The current site is held through a leasehold arrangement, which 

presents MoE with challenges regarding the justification of long-term 

capital investment.   

(d) Students come from a wide area including Paparoa, Waipu, 

Mangawahi and Maungatūroto. However, the geographical location of 

the current site presents challenges in attracting more students and 

staff. It also presents challenges in terms of the viability of 

development onsite. 

10. Designation of the Site offers the community a higher degree of continued 

certainty as to what the Site is to be used for in the future, as well as providing 

the planning certainty required by the Minister to invest in the development 

and maintenance of facilities.   

EVIDENCE ON BEHALF OF THE MINISTER 

11. The application and evidence confirms that the Site can appropriately be 

developed for a Kura, albeit that the NoR and witnesses here today have not 

assessed a particular development proposal. That said, the witnesses have 

made some assumptions regarding the likely scale and type of development 

in order to identify and assess the level and nature of effects that might 

eventuate. 

12. Evidence is to be presented in support of the NoR by: 

(a) Clive Huggins – Director, Land Investment and Planning team within 

MoE.  Mr Huggins’s evidence addresses the Minister’s educational 

responsibilities, the Minister’s objective for the proposal, the 

educational needs of the Kura and the site selection and acquisition 

process, as well as the process involved to open school facilities on 

designated sites.  

(b) Lindsay Leitch, acoustic consultant, addresses acoustic matters 

related to the NoR. She identifies the potential acoustic effects, and 

how these potential effects are appropriately mitigated through the 

conditions of designation proposed by the Minister. In doing so, Ms 

Leitch responds to matters raised in submissions received.  
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(c) Colin Shields, transportation planner, addresses the traffic and 

transportation matters related to the NoR. He describes the transport 

elements of the application including its potential transportation 

effects, and how these effects are appropriately mitigated through the 

conditions of designation proposed by the Minister.  In doing so, Mr 

Shields responds to matters raised by the Council reporting team, and 

in submissions received.   

(d) Nicholas Scarles, landscape architect, addresses landscape matters 

related to the NoR. He summarises his Landscape Values Assessment 

(“LVA”) which identified potential effects on rural landscape character 

and amenity, and then sets out how these effects are appropriately 

mitigated through the conditions of designation proposed by the 

Minister. In doing so, Mr Scarles responds to matters raised by the 

Council reporting team, and in submissions received.  

(e) Tim Ensor, consultant planner, provides an assessment of the NoR 

against the statutory framework including the effects on the 

environment of allowing the requirement with reference to the 

relevant statutory planning instruments.  Mr Ensor also addresses the 

rationale for the conditions proposed by the Minister and comments 

on the reasons why he considers the conditions in Appendix 2 to his 

evidence to be appropriate in terms of the RMA. 

13. In the interests of efficiency, the witnesses have been asked not to repeat in 

full the content of their reports in their evidence. Instead, they have been 

asked to summarise their conclusions and to concentrate on issues that are 

most likely to be of concern to you, or that are raised by submitters.  If need 

be, the witnesses will be able to refer you to relevant parts of their reports and 

to expand on their evidence.   

LEGAL FRAMEWORK 

14. The AEE contains a comprehensive assessment of the NoR against the relevant 

legal framework including the relevant provisions and Part 2 of the RMA, the 

higher order planning instruments and the relevant objectives and policies of 
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the KDP.  This assessment is accepted and adopted in the Hearing Report.2 Mr 

Ensor’s evidence summarises the s 171 assessment, and updates it to the 

extent necessary to reflect the Minister’s evidence and updated conditions.  

15. The Minister supports analysis set out in the Hearing Report, in particular its 

conclusions that the NoR should be confirmed subject to site specific 

conditions and with modifications, for the following reasons: 

16. Your consideration of the NoR under s 171(1) is subject to Part 2 of the RMA.3 

In this case, the NoR is entirely consistent with the purpose of the RMA, being 

the sustainable management of natural and physical resources, in that:  

(a) It involves the use and development of a physical resource (land) in a 

way which will provide for the social and cultural wellbeing and for the 

health and safety of the wider Kaipara community by providing a fit 

for purpose education facility in a location of need.  

(b) The Māori language is a taonga. Providing for a Kura at the Site 

therefore recognises and provides for the relationship of Māori and 

their culture and traditions with their ancestral lands, water, sites, and 

other taonga in that it will enable all uri (descendants) of Ngāti Whātua 

to access full immersion Māori Medium education at a site which is 

located within the rohe of Te Uri o Hau (being a Māori hapu, or sub 

tribe, of Ngāti Whātua). Māori language in education is an important 

way of giving effect to Te Tiriti o Waitangi, and to that extent, the NoR 

is also consistent with the principles of the Te Tiriti o Waitangi.   

(c) Any potential adverse effects of the activity on the environment can 

be avoided, remedied or mitigated through the imposition of 

conditions proposed by the Minister and through good design 

 

2 Hearing Report at para 6.2.  

3 New Zealand Transport Agency v Architectural Centre Inc [2015] NZHC 1991 which held that King Salmon 
did not change the import of Part 2 for consideration of effects on the environment of an NoR. The Supreme 
Court has recently considered the application of King Salmon to designations in the context of appeals on the 
notices of requirements for the East West Link, but a decision has yet to be issued. In any event, the Minister 
considers that the proposal warrants approval both in terms of Part 2 and in terms of the effects when particular 
regard is had to the matters listed at s171(1)(a) to (d). 
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undertaken and provided for in the later outline plan and the 

Minister’s internal design review processes. 

(d) Education, and in particular delivery of Māori curriculum that protects 

te reo Māori, tikanga Māori, Māori pedagogy, and the transmission of 

Māori knowledge, skills, and attitudes, is an essential component to 

the social and cultural wellbeing of Māori and the Kura will be a key 

piece of community infrastructure in that regard. 

17. Section 171(1) is concerned primarily with the effects of the designation. It is 

in that context that you are required by s 171(1) to have regard to the matters 

listed in sub sections (a) to (d). The potential effects of the proposal (including 

positive social and cultural effects) are addressed in the evidence to be 

presented on behalf of the Minister and in the Hearing Report, and it is 

submitted that no significant adverse effects will arise.   While there remains 

some minor disagreement regarding proposed conditions recommended by 

the Council, restrictions, by way of conditions, imposed on the designation 

can avoid, remedy or mitigate any potential adverse environmental effects. 

18. With regard to s 171(1)(a) concerning the provisions of relevant planning 

instruments, a designation is by definition an exception from the relevant 

district plan, and a NoR is a mechanism that enables the implementation of 

infrastructure that might otherwise be prevented from being established.  

That mechanism is available only to Ministers of the Crown and specified 

requiring authorities.  Accordingly, while planning provisions can inform the 

terms and conditions of a designation, a NoR will not necessarily be declined 

because it fails to comply with such provisions.4 Indeed, it is not uncommon 

for a designation to be at odds with relevant district plan provisions. Having 

said that, as outlined in the planning evidence,5 the NoR is generally consistent 

 

4 The requirement is not to “give effect” to the planning provisions, but to have “particular regard to” them.  To 
have particular regard to something simply requires the relevant matter to be considered separately and 
specifically from other relevant considerations (refer: New Zealand Transport Agency v Architectural Centre 
Inc [2015] NZHC 1991 at [67]). This can be contrasted with “give effect to” which means “to implement”, and is 
intended to constrain decision makers (Environmental Defence Soc Inc v New Zealand King Salmon Co 
Ltd [2014] NZSC 38; [2014] 1 NZLR 595 at [77] and [91]).  

5 At section 4.  
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with the relevant provisions of the KDP, Northland Regional Policy Statement 

and relevant national planning documents.  

19. There is no obligation in terms of s 171(1)(b) to establish that a designated site 

is the best site for an activity. Rather, the Council needs to consider whether 

adequate consideration has been given by the requiring authority to 

alternative sites, routes or methods of undertaking the work if the requiring 

authority does not have an interest in the land sufficient for undertaking the 

work or it is likely that the work will have a net6 significant adverse effect on 

the environment.  In this case: 

(a) The Site is owned by the Crown, and the Minister therefore has a 

sufficient interest in the land to undertake the work. 

(b) The evidence demonstrates that the proposed work will not have any 

significant  adverse effects on the environment. 

No assessment of alternatives is therefore required. Despite this, a number of 

sites were identified and evaluated using MoE's evaluation methodology for 

the Kura network. The Site is appropriate in terms of: its shape and 

topography; its placement within the Kura catchment; and its location which 

presents an opportunity to attract more students and staff.   

20. In terms of s 171(c), the NoR and associated works are reasonably necessary 

for achieving the objectives of the requiring authority. 

21. The balance of these submissions will serve to highlight a few key issues, 

primarily relating to the recommended conditions of designation and, where 

necessary, issues raised by submitters. 

OUTSTANDING ISSUES 

22. There is a large degree of alignment between the Minister’s experts and the 

Council’s reporting planner. As such, this section focuses on the areas where 

 

6 Positive effects which offset or compensate any adverse effects and any mitigation measures should be taken 
into account before assessing the extent to which an effect may be significant (refer: New Zealand Transport 
Agency v Architectural Centre Inc [2015] NZHC 1991 at [80]-[82]; and Van Camp v Auckland Council A073/07 
at [205]). 
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there remains some (even if minor) disagreement with the conditions put 

forward in the Hearing Report.  

23. Submitters have raised a wide range of issues, which, where relevant, have 

been addressed in the Minister’s evidence and in the Hearing Report. As such, 

any comments in relation to these are addressed generally below, in the 

context of responding to the Council’s Hearing Report.  

24. A number of issues raised in submissions fall outside the scope of an effect to 

be considered under the RMA, or are unsupported by evidence. These include 

submissions raising matters such as the potential devaluation of properties, 

increased crime, liability for infrastructure costs, the fact the proposal was not 

identified on a spatial plan and lack of consultation. The Minister agrees with 

the Reporting Planner’s assessment at para 4.5 of the Hearing Report that 

these are matters which: are not an impediment to a designation; cannot 

specifically be addressed in the context of the current NoR; and/or lack 

evidence to support the issue raised. 

Visual Amenity Effects  

25. The evidence for the Minister is that potential effects on landscape character 

and visual amenity can and will be mitigated to a level where amenity is 

maintained. The primary way in which potential effects are managed is 

through Condition 8.1, which requires the Minister to prepare a landscape 

plan with the purpose of mitigating the landscape and visual amenity effects 

of the proposal on the identified properties.   

26. While the Council has recommended a condition requiring the provision of a 

design statement as part of the outline plan process, this is considered 

unnecessary as the outline plan will already incorporate the outcomes of 

MoE’s comprehensive internal design review process and it is inefficient to 

have two parallel processes which are likely to result in the same or similar 

outcomes.  

27. The evidence of Mr Huggins and Mr Ensor provides more detail regarding this 

existing process, but, in summary, MoE has a design assurance process 

whereby a panel of expert architects review the architectural design and 
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layout of new schools. Matters such as landscape context, and form and 

appearance of the building are considered at three separate stages (at master 

planning, during preliminary design, and during the developed design stage).  

That is, design responses specific to the Site will be identified through the 

Minister’s existing process, and will be reflected in the outline plan to be 

lodged with Council.  

28. The Hearing Report invited the Minister to clarify the visual amenity 

mitigation, given five properties were identified in the LVA as being subject to 

potential adverse visual amenity effects but only three properties were 

specifically identified in Condition 8.1. The condition has been amended to 

specifically require consideration of all properties identified within the LVA as 

being subject to potential adverse effects. Additionally, in response to the 

submission of Dean Gray and Vicki Boddington, 148 Settlement Road is also 

proposed to be included within Condition 8.1.  

29. Mr Scarles concludes that potential effects on landscape character and visual 

amenity can and will be mitigated to a level where amenity is maintained via 

the amended landscape plan condition, the existing vegetation (i.e.: QEII 

covenanted bush), topography and design conditions. On this basis, it is 

considered that any potential visual amenity effects do not pose a barrier to 

designating the site for education purposes. 

Traffic and Transportation Effects 

30. Submitters have raised concerns regarding the extent of traffic that will be 

generated by the Kura.  

31. The concerns raised by submitters have been addressed in the Traffic Report 

and evidence of Mr Shields. In summary, the Integrated Traffic Assessment 

(“ITA”) undertaken as part of the application confirms that traffic generated 

by the Kura can be accommodated on the existing transport network without 

upgrade both from a network capacity and network safety perspective. 

32. In coming to his conclusion that visibility distances at the Settlement Road / 

Tawa Ave intersection were sufficient (and therefore no improvements were 

needed), Mr Shields’ evidence assumed that the speed limits on these roads 



- 10 - 

AD-010469-103-298-V2 
 

would be reduced (from 100km to 40 km/h on Tawa Ave and 90km/h to 60 

km/h on Settlement Road). Since filing the evidence, the Northland 

Transportation Alliance has confirmed that there is in fact an error in the 

physical signage and that the speed limits are currently 40 km/h along Tawa 

Ave and 50 km/h along Settlement Road.  It is understood that maintenance 

contractors have been instructed to correct the physical signage.  As such, Mr 

Shields’s conclusion that no improvements are needed is not reliant on any 

future decision from Council regarding speed limits. 

33. While the Hearing Report does not raise any fundamental concerns regarding 

the Minister’s assessment of traffic and transportation effects, relying on 

advice from the Northland Transportation Alliance, Council’s Reporting 

Engineer  recommends requiring a Safe System Assessment (“SSA”) of the 

intersection of Tawa Avenue / Settlement Road. This would determine if any 

final changes to the existing layout are required. While the Hearing Report 

proposes a condition requiring an SSA as part of the outline plan, Mr Shields is 

of the view that an SSA is not required in this case as the ITA did not identify 

any network capacity or safety issues. Accordingly, no SSA condition is 

proposed by the Minister.  

Noise effects 

34. Several submissions raise concerns about additional noise. This has been 

canvassed in the evidence of Ms Leitch, and there are no outstanding areas of 

disagreement between the Council and the Minister on this matter.  

35. Ms Leitch’s evidence recommends the identification of a buffer area within 

which play activities are discouraged, to reduce the likelihood of noise from 

play being greater than that which would be anticipated under the KDP rules. 

The Minister has not proposed a specific condition requiring this buffer area, 

because, with the exception of a small area adjoining the western boundary 

with 178 Settlement Road, the buffer area is entirely within the QEII 

covenanted bush area. That area is protected in perpetuity - thus reducing or 

removing the likelihood of children congregating within that area to the point 

at which noise effects might be experienced at neighbouring sites.  
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Ecological Effects 

36. The Hearing Report refers to the fact that the following suggestions included 

in documents filed with the application have not been implemented:  

(a) the recommendation in the Ecological Opportunities and Constraints 

Assessment (“Ecology Report”) that an Ecological Management Plan 

may be required depending on the development footprint proposed; 

and  

(b) the reference in the application to offering a condition to avoid the 

QEII covenant area.   

As a result, the Hearing Report recommends a condition which requires an 

Ecological Management Plan to be prepared as part of the first outline plan. 

This would identify areas of ecological value on site, assess the potential 

effects of the proposal on those values and propose a management plan to 

avoid / mitigate effects and ecological values and identify suitable 

enhancement where possible.  

37. As outlined in Mr Ensor’s evidence, the Ecology Report identified the QEII 

covenanted bush in the eastern portion of the site, the natural wetlands to the 

south and the stream that flows adjacent the bush and along the eastern 

boundary as having ecological value. No particular ecological constraints 

were identified in the northern portion of the Site.   

38. MoE is proposing to avoid development activities in the QEII covenanted bush, 

the wetland and the stream. However, it is not considered necessary to 

propose a condition requiring avoidance of these areas because: 

(a) The QEII covenanted bush must be protected in perpetuity. Amongst 

other things, the covenant specifically precludes the construction of 

buildings, land disturbance, removal of native vegetation, 

introduction of any substance injurious to plant life or planting of non-

local native flora and anything that materially alters the condition of 

the land. A copy of the covenant is attached as Annexure A.  
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(b) The wetlands and streams identified as having ecological value are 

subject to the National Environmental Standards for Freshwater 2022 

(“NESF”), and the works of concern identified within the Ecology 

Report would require consent under the NESF.7 As the NESF deal with 

the functions of Regional Councils, even designated works would 

require consent and ecological effects could be addressed through 

that process.  

39. In light of the above restrictions, the requirement for a broad scope Ecological 

Management Plan is considered unnecessary.  

CONCLUDING COMMENTS 

40. The Minister asks that you recommend that the NoR be upheld subject to the 

conditions appended to the planning evidence of Mr Ensor. 

DATED this 17th day of November 2023 

 

Daniel Sadlier / Alex Devine – Counsel for the Minister of Education 

 

 

 

  

 

7 NoR AEE, Appendix H, Ecology Report, at section 6.1.  
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ANNEXURE A – QEII COVENANT  






































	960440 - Legal Subs v2 (Doc959726.2)
	7543353_9

